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Magalie Roman Salas, Secretary
Federal Communications Commission
445 12th Street, SoW.
Washington, D.C. 20554

EX PARTE OR LATE FILED

Re: Notice ofEx Parte Presentation
CC Docket 96-45, Western Wireless Corporation
Petition for Designation as an Eligible Telecommunications
Carrier for the Pine Ridge Reservation in the State of South Dakota

Dear Ms. Salas:

On July 10,2001, Benjamin H. Dickens, Jr. and Mary 1. Sisak of this firm, together with
Dwight Flatt and Jim Jacobs of Golden West Telecommunications Cooperative, Inc. ("Golden
West"), met with Kyle Dixon, Legal Advisor to Commissioner Michael Powell, and Jason
Goldman, legal intern in Commissioner Powell's office, to discuss the above-referenced
proceeding.

We discussed the telecommunications services that Golden West provides to residents of
the Pine Ridge Reservation and the federal and state jurisdictional issues raised by this
proceeding, as reflected in the attached materials. In addition, we discussed Golden West's
investments and upgrades to the exchanges serving the Pine Ridge Reservation, such as investing
$6,179,067 in digital switching, fiber optic cable, and other facility upgrades since 1995, as well
as Golden West's plans to invest an additional $2,862,413 during 2001 and $550,000 in 2002 in
further upgrades. Lastly, we reviewed the following maps, which have been separately filed in
this docket as attachments to a July 10, 2001 letter notifying of our meeting with Commissioner
Abernathy and her staff:

A Bureau ofIndian Affairs topographical map of the Pine Ridge Reservation;

A set of maps prepared using the Global Positioning System which show the location of
households on the Pine Ridge Reservation and the presence of wire connections from
these households to the public switched network; and ~i~i ~fB~og~o.~; re.:_-:_,_.---
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A map showing the exchange boundaries of the Golden West companies.

Pursuant to Section 1.1206(b)(l) of the Commission's rules, 47 C.F.R. Section
1. 1206(b)(1), an original plus one copy of this letter are being provided to you for inclusion in
the public record of the above-referenced proceeding.

Sincerely,

.£ \--tJ~
B~ckens,Jr. /

cc: Kyle D. Dixon (with attachments)
Jason Goldman (w/out attachments)

Attachments



ORIGINAL

GOLDEN WEST TELECOMMUNICATIONS COOPERATIVE INC.

1. The FCC should deny Western Wireless' (WW) petition

A. WW's service is not unique to the Pine Ridge Reservation.

B. WW's pending ETC application at the South Dakota PUC includes the area served by
Fort Randall Telephone Company, which includes part of the Pine Ridge Reservation.

C. FCC dismissed the ETC petition of the Cheyenne River Sioux Tribal Telephone
Authority (CRST) for the study areas on the Cheyenne River Sioux Reservation because
the South Dakota PUC had already designated CRST as an ETC.

2. Golden West has demonstrated its commitment to providing service on the Reservation

A. There are approx. 4,164 households on the Golden West portion of the Reservation.

B. Approx. 95% of the occupied households have a wire capable of providing a
telephone connection to the structure (Approx. 3,956 households)

C. Approx. 73% ofthe households subscribe to service (Approx. 3,040 households)

D. Approx. 865 customers subscribe to Internet service (644 residential customers and
221 business customers)

3. The Pine Ridge Reservation is a significant portion ofGolden West's service area

A. Golden West serves a total of 16,207 access lines

B. Approx. 28% of its access lines are on the Reservation (approx. 4,538 lines)

C. Approx. 25% of the GW's cooperative members are members of the Tribe (of 11,555
total members, approx. 2,889 are members of the Tribe)
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June 29. 2001

Magalie Roman Salas. Secretary
Federal Communications Commission
445 12th St. S. W.
Washington, D.C. 20554

Re:

Dear Ms. Salas:

Td"phtlll<:. (202) 2<)(l-~S')1l

T..h'l·llpll·r (202) 2')()-XXl).~

RECEIVED

JUN 2 9 2001 EX PARTE OR LATE FILED
ItiJIM.(Q '0"'~.....,...."

Western Wireless Corporation Petition for Iksignalillll
as an Eligihle Tdecommunications Carrier ,lilt! for
Rel:ued Waivers to Provide Universal Service to the
Crow Reservation in Montana, CC Doc. No. l)h-45. 1>.".
99-1~47 -

Weslern Wireless Corporation Petition for Designatioll
as an Eligihle Telecommunic.1tions Carrier for the Pilll'
Ridge Reservation in South Dakola. C(' Doc. No. %

45. DA 01-278

Petition of the State Independent Alli(lrux alld lhe
Independent Telecommunications Group for a
Declaratory Ruling that the Basic Ilnivcrsal Servicl'
Offering Pmvitlt:t! hy Western Wireless in Kansas is
Subject to Regulation as Local Exdmng~ Sl'rvil'i.'. WT
Docket No. (X)-21lJ

Ex Pane' Suhmission

On June 28. 2001, Mary Sisak and Benjamin Dickens, of Blooston. Mordkofsky. llickl'I1S.
Duffy and Prendergast, representing Go/den Wesl Telephone Coopercltive ~lI1d David Cusson
representing Great Plains Telecommunications, Pn~iect Telephone Company ilnd Rilngl' TdcphtlllL'
Cooperative. l1Iel with Lisa Boehley, Andrea Keamey. Lind;\ Kinney and Susan SleiJllan ol'lht'
Office of General Counsel to discuss the ahove proceedings. Th~ discussiolls covered Ille rollo\\"IIl~1
subjects:
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Crow and Pine Ridv,c RCl;Cr"\alions

The Telephone Company representatives explained that to the extent trihal governments hilVl'
regulatory jurisdiction over a non-member telephone company under the tir~1 exception to the
general prohihition expressed by the Supremc Court in MOIIIWW, such jurisdiction is not exclusiw
and does not contlict with, nor preempt, the authority of a state Commission to act on application,
for Eligible Telecommunications Carrier (" ETC") designation. Preemption of state jurisdiction
under all modem Supreme Court jurisprudence only occurs where the state action would interfere
with a federal, Indian-specific program, Here there is no contlict because Congress determined that
in the normal course states would act on ETC requests, Nor does state action interfere with a Irilw'~

right to govern itself because tribes have no authority from Congress to act on ETC n:qucst~.

As an alternative 10 a linlling that the stale does not have authority as a matter of kdl'rill law.
the question of whether the Commission cOldd lind as a matter of slate law that tht" state
commissions in Montana and South Dakota do not have jurisdiction to regulate tck:phonc snvil'c
provided by non-Indians on the r~sp~ctive n:s~rvations was also discuss~d. We expressed the vil'\\'
that the Commission could in theory, reach such a I~gal conclusion, although it would h~ highly
unusual. We pointed our, however, that there is nothing in the record to suggesl that lhl' assertillllS
of jurisdiction by th~ two commissions are invalid as a matter of state law.

II was also nottXl Ihat in the Tlw'l/ill Rl'port lim/ Ott/a the Commission refused to disturh Illl'

South Dakota PUC's ETC designation of the: C1H:ycnne: River Sioux Tribal Telephone Authorily,
Having accepted slate jurisdiction in South Dakota to grant ETC designation to a tribally owned
carrier opemting on its own reservation, a Commission finding til at the stale has no authority to act
on an ETC application suhmitted oy a non-trihal company for anoth~r reservation would connici wjlh

its previous action.

The recent decisions of the Supreme Court in Alkinw" 7i'u(/ing C·o.• JI/l", ". Shirley ill1d
Nl'vut!o \', /licks were discussed. In Alkill.w" the Court found that the Navi~jo Nation could not
impos~ an hotel OCCUpcHlCY tax 011 non-memhers on non-Indian fee land. The (:OUI'I noted that 11ll'

lirst exception to the general rule of MOil/OliO, whieh permits trihal regulation of IHlll-InClllhcl ... \\1111

enter into consensual relationships with the Irilw, was not applicable hee.HlSL' IlcilhL'r thL' 11l11.:! 11111' II'.

gllests have enlered sUl:h it relationship.

We stated that a necessary implication of the Alkill.\oll case is Ihat whatever relationship
Western Wireless may have consented to with the trihal governments cOllld not form a hasis for
tinding that the tribes have exclusive r~gulatory jurisdiction preempting stale regulation of servin'
provided 10 non-tribal member customers, especially Ihose living on fee lands. In this regard WL'

also notcd that b~cause Western Wirdess is a Wllllllon carri~r, il atnnot refuse III proville serVICl' III
anyone in its licensed service area, whelher or not they arc members of the Irihe. and Ihal Ihis
ohligalioll docs nol depend UPOIl designalion of Eligihle TelecommunieCltions Carrier stalus, hut 1.\ ..

condition of irs common carrier license. 'I' WeSlern Wireless is presently refusing to providL' ils
service to non-memhers, such refusal is inconsistent with its license ohligalions. Moreovcr stich a
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refusal to serve non-members does not bolstcr its argulllcnt that the state docs not h,Wl' .jurisdictiol1,
because its ohligation to serve the entire pUhlic exists whether or not it is an ETC,

We also discusstXl the recent dedsiun of the U.S. Supreme Court in Nevat!a v. Hil"h in
relation to the 1990 decision of the South Dakota Supreme Court in Soli/II Dakora v. ~iJtllfl'tI J1IJf:ll'

upon which Western Wireless relies. Both cases involved the authority of non-trihal law
enforcement officers to enter a reservation in reganJ to crimes or suspected crimcs commitled off thl'
reservation, The South Dakota court had found the entry was unauthorized ill that South Dakllta had
not complied with requirements of Public Law 280 to establish its jurisdiction on the resl~rvati()n, 11\
Hick.\", the Supreme Court found that the trihal court had no authority to try state game wardens fllr

trespass. The Court found that Congress has not removed states' illherentjurisdiction on
reservations with rcg.ard to off-reservation violations of state law. In lht: (ourse of its decision. tIll'

Court l'lllphasi7.~d the vny lill1it~d authority of trihal govcrnnu.'nts to rl:gulall' 1I01l-llll'lllhl"lS.

Whether or not Hicks dfcclively sllp~rscdcs the rational in Sp(lffi'd /lont'. till' SllU11l Dakol;l
Supreme Court itself in its subsequent (kcision in Cheyen"e Rh'('" Sioux Tribl' \'. /)"Mic lJ,ili,il'.l
Onnmi,\.\;(lII, I999SD 00. (""CRST") found that the South Dakota Puhlic Utilities Commission
("SDPUC~) was fully within its rights to refuse to authorizc liS West (now <)west) to transkr illl
exchange located on the Standing Rock Reservation. If ,\;Wlfl·t! /-lone me'lIlt that lh~'rl' W;lS no sla1l'
authority over tdcphol1t: (;ompanics operating on reservations, the COllrt could not l1avl' rl'adll't1 I ill'
decision it did in CR.n:

The checkerhoard nature of lht: land holdings on the Reservations was discussed, during
which tht: telephone company rt:prcsentativcs expresscd the view that it was not IXlssihlc to have
separate federal and state ETC designations for the areas within the reservellioll hOllndaries
represenLing trust and fee lands, respectively, There was also discussion of thl' nWClning of the tl'rm
-jurisdi(·tion~ in Section 214(e)(6) of the I\(;t, and whether that term encompassed only
circumstances where a state commission'sjllrisdiction was completely lacking over a carril'r. Till'
telephone representatives expressed the vicw Ihat at a Illillillllllll. a state commissioll Illust haw
authority to grant ETC designation, such as in Montana, but reiler-Ited thClt whik 1I1h~'r iI'ipl'l'l'i 1''
state rc~ulatory authority (ould theoretically conllict with trihal regulation. thai l:ould 1101 IICCIIr ill

these cases involving ETC designcllion, oc(ausc tribal regul'llion cannot cxtl'IHI 10 FTC llt'sigl1i1tioll
undcr the Act. Whcrl' slates helVc heell prcl'lllptcd. it is ill l:i\ses such as Ml'\"l"tillt'/"{1 A/lt/('11t' Whl'l\'
the state sought 10 cnl"nrl:e gamc laws directly ~onllicting with trihal gallll' laws l'Il"~ll'd as ;1 p.ln II!

a tribal specific federal program to promote recreational hUllting and nshin~.

In order !o prewnt forum shopping, the TWl'{/;J, Rl'p0rT (/1/(/ Ordl'r spel.:ilil's Ihal ETC
applications may not he filed with the COlllmissioll if a stelle application has previously h\;X'n fikd.
Western Wireless asst.~rted in an {'X I"m(' Ihal it had modified its pcnding South \)akot,l allplil:atillll III

eliminate Golden West and Great Plains from the requcsted scrvi(c area. II wa .. Illl1l'd Ihal Fort
Randall Tdephonc Company. which also serves on Ihe Pine Ridge ReSCrVi\lioll, "';IS still ilh'ludl'd ill
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Crow alld Pill': Ridge R.:scrValiOIlS

the South Dakota application. The Telephone Comp<Uly representalives also t:xpressc:d the view Ihill

both the federnl and state applications for ETC designation rested upon <l showing of provision 1I1 til.'

supported services dcscrioed in the Commission's rult:s. that whatever additional features Wcstl~rn

Wireless mig.ht offer on the Pine Ridg.e Reservation that it did not uffer elsewhere in the slale. Wl'I"C
irrelevant to the question of duplicate appliccltions.

Finally. we explained that state authority over the service fur which Western Wireless seeks
ETC designation is not restricted by Section :n2 of the Act, because the service involves a station
which does not "ordinarily" move as that term is used in Section 3(28) of the Act with the n:sult
Ihat the service is not Illnoile. A sample of the Tdular Phonecell unit was dcmonslrated.

At staff request, the representatives of Colden West ag.reed to providt' for the recOId
additional data concerning its provisinl1 nf telephone service on the Pine Kidgl' I{CSl'rV;llioll.

If there are any questions in this maller, ple<\sc contacl one of the \lndersi~lled. Two copies
of this letter are provided for each proceeding referenced.

Sincerdy yours

u~Benjamin H. Dickens
Mary J. Sisak
mnoslon. Mordkofsky,
Duffy and Prendergast
2026590830

cc: Lisa Bochley
Andre.a Kearney
Linda Kinney
SUS<\l) Steiman

Oickcns,
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